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Fortuitous v. Faulty: Intervening Events Can Trigger Coverage for Damage to 

Non-defective Property and Related Delay Damages Following Defective 

Work 

Allyson L. Moore1 

Where a fortuitous intervening event supersedes faulty workmanship causing property 

damage, the damage to non-defective property may be accidental.  

Nationally, courts are split as to whether faulty workmanship can constitute an 

“occurrence” thereby triggering the availability of coverage for “property damage” 

under a standard CGL policy.  The first group of jurisdictions have determined coverage 

may be available.  The second generally deems faulty workmanship inherently 

uncovered. New Hampshire, which has long fallen into the latter category, has not often 

had occasion to address resulting non-defective “property damage,” due to an 

intervening event following faulty workmanship, until now. 

This past summer, on July 5th, the District of New Hampshire issued a further 

clarification on available coverage for property damage stemming from faulty 

workmanship, including a review of whether stipulated construction delay damages 

could trigger coverage. Hutton Construction, Inc. v. Continental Western Ins. Co., 2022 

DNH 076 (Barbadoro, J.) (Order on Motion for Partial Summary Judgment). Insurers for 

New Hampshire businesses now have additional guidance on how New Hampshire 

courts will interpret what constitutes a covered “occurrence” in such circumstances. 

Judge Barbadoro, relying on prior New Hampshire precedent, assembled a bright line 
rule: where a fortuitous intervening event supersedes faulty workmanship, courts have 
found the damage was caused by an accident (i.e., was an “occurrence”). See, e.g., 
Webster v. Acadia Ins. Co., 156 N.H. 317, 318, 332–23 (2007) (defective roofing work 
was followed by a fortuitous intervening event—a snow storm—resulting in the 
separation of roof-supporting structures, which was unexpected from the standpoint of 
the insureds); High Country Assocs. v. N.H. Ins. Co., 139 N.H. 39, 41 (1994) (similarly 
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concluding fortuitous event—natural water infiltration—followed defective work, 
unexpectedly).  Consistent with existing New Hampshire Supreme Court precedent, the 
“your work” exclusion is narrowly construed to apply to the insured’s faulty work, and 
non-defective property damage falls outside its scope. 
 

The key element to the potential coverage for resulting or related “property damage” is 

the fortuitous intervening event. While the court clarified there is no New Hampshire 

authority to suggest that faulty workmanship will always constitute an occurrence if it 

results in damage to non-defective property, an intervening event or exposure that 

occurs fortuitously, causing harm to non-defective property, may trigger coverage 

because it can constitute an accident.  

An Expected Consequence of Defective Work, Such as a Stop-Work Order, Does Not 

Constitute a Fortuitous Event 

While the Court did not provide a specific definition of “fortuitous event,” as by its own 

name the event must be unexpected and incidental, it opined whether a stop-work 

order could itself qualify as such an event. It does not. Such an order, as Judge 

Barbadoro highlighted, is the expected consequence of defective work.  The Court also 

noted that even if such an order could be deemed to be fortuitous if the insured did not 

expect it, here it was undisputed that the faulty subcontractor was aware of the code-

related concerns before the issuance of the stop-work order. 

Aligning with prior New Hampshire precedent (i.e., the High Country decision), Judge 

Barbadoro also confirmed that the natural water infiltration that caused damage to non-

defective property while the stop-work order was in effect in this matter did satisfy the 

occurrence requirement.  

Contractual Stipulated Delay Damages May Qualify as “Property Damage” 

In this action, the Court was also tasked with examining whether compensation for 

economic loss in the form of delay damages could constitute “property damage” under 

the applicable policy.  

The operative policy language required payment for: “sums that the insured becomes 

legally obligated to pay as damages because of . . . ‘property damage.’” “Property 

damage” is defined to mean “[p]hysical injury to tangible property, including all 

resulting loss of use of that property,” and “[l]oss of use of tangible property that is not 

physically injured.” (emphasis added). The District of New Hampshire, following many 

courts in the U.S., determined that damages incurred “because of” property damage 

include consequential damages, and are not limited to only those damages that 

measure the injury to the property. In reaching this determination, the Court promptly 

rejected the insurer’s argument that stipulated delay damages are contractual in nature. 

Therefore, construction delay damages that directly result from covered property 
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damage—i.e., where there been an intervening fortuitous event as discussed above—

are consequential damages incurred because of property damage.  

As such, the Court ordered the faulty subcontractor’s insurer to provide coverage for 

the stipulated damages for the two-month period during which repairs due to the 

fortuitous water infiltration occurred as “property damage” under the applicable policy. 

This action is now stayed by request of the parties, and the remaining issues in this 

litigation, including those not briefed for summary judgment, await consideration.   

 


